
In re Marriage of Usher (2016 – 6 Cal.App.5th 347) 

The Parties were married in 2006 and separated in 2008. Husband paid Ex-Wife 
child support of $17,500 per month, which was commensurate with the wealth and 
lifestyle during the marriage, in a stipulated judgment. In March 2015 the trial 
court reduced child support to $9,842 based on a decline in employment income 
and material change in circumstances. 

Wife appealed the decision. She stated that reduced income did not constitute 
material change due to Husband’s extreme wealth - $67+ million in assets, and he 
used a low rate of return.  Appeals court agreed. Reduced income did not 
materially impair his ability to pay agreed child support. 

During marriage Husband earned $4.25 million per year. Husband was determined 
to be an extraordinarily high earner per Family Code 4057(b)(3) – whereby using 
the formula of Family Code Section 4055 for disposable income would not apply.  

The stipulated judgment called for spousal support of $15,329 per month for two 
years – to Sept, 2011-- after which it was permanently terminated. Child support 
was $12,500 per month while Wife and child lived in Husband’s Pacific Palisades 
home until June, 2010. When they vacated, child support increased by $5,000 per 
month to $17,500. 

Husband filed an RFO in June, 2014 to reduce child support to $5,184 per month 
plus Ostler-Smith percentage over $841,272 annually. He claimed that his earnings 
dropped from $350,000 per month to $70,106; therefore, he used DissoMaster to 
calculate child support. 

Wife’s CPA imputed 4.5% return on Husband’s $67 million in assets less the $2.1 
million Santa Barbara residence. The 4.5% return was based on a mix of Treasury 
notes, AAA bonds (laddered with different maturity dates) and bond funds. He 
prepared a chart showing that Husband achieved 2.46% income on his Charles 
Schwab investments. Wife’s CPA arrived at $260,826 income, which, when using 
20% custodial time, resulted in $17,244 per month child support. That was 
virtually the same as the 2009 stipulated order.  

Husband’s CPA and business manager, testified that the court should use 1% 
return as a conservative investor and that Husband had moved into his $19.2 



million Montecito home. He also said that the court should subtract the cost of 
liquidation of his assets before imputing income to them. Using 30% custodial 
time, and imputing income of $1,023 per month on Wife’s assets, his DissoMaster 
resulted in $6,926 per month in child support. 

The trial court used 4.5% on invested funds, subtracted taxes and penalties on 
withdrawal of retirement funds, subtracted 5% selling costs on real estate, and used 
1% return on the rest of the non-residential assets based on Husband’s five year 
average return on his assets. This resulted in actual and imputed income of 
$140,141 per month, which generated $9,842 child support per month plus Ostler-
Smith on anything over $1,681,692 per year.  Husband was also ordered to pay all 
tuition, medical insurance premiums, and 85% of extracurricular expenses and 
unreimbursed medical expenses. 

The Appeals Court disagreed with the trial court’s decision and reversed. An 
increase or decrease in the payor’s ability to pay and/or an increase or decrease in 
the payee’s needs are generally the consideration for support modifications. In a 
stipulated judgment, however, the court must also consider the parties’ intent and 
reasonable expectations before making a reduction of support. 

 A reduction in income is insufficient to constitute a change in circumstances that 
warrants a change in child support when the payor has substantial assets. 
Husband’s business manager’s imputing 1% return was unreasonably low. The 
Court concluded that Husband’s tens of millions in assets left him with enough 
resources to continue to support the child’s lifestyle commensurate with his own. If 
Husband continued to pay the stipulated amount until the child turned 18, it would 
only cost about $2 million, which would not impact Husband’s lifestyle. Reduced 
employment income did not materially affect his ability to provide for his child.  

 

 

 

 


